
L\342614730.5 

GENERAL COVID-19 
VACCINATION 
PAPER 

Queensland Council of Social Service 
(QCOSS) 

November 2021 



L\342614730.5 

CONTENTS 

Executive summary 3

1. Relevant questions for organisations to consider 4

2. Workplace health and safety obligations 5

3. Are organisations required to mandate the vaccination? 7

4. Can/should organisations mandate the vaccination? 7

5. Government mandates 8

6. Lawful and reasonable directions 9

7. Fair Work Ombudsman (FWO) guidance 11

8. Risks of mandating covid-19 vaccination 12

9. Risks of not mandating covid-19 vaccination 13

10. Other considerations 14

11. Human rights considerations 14

Conclusion 15

Schedule 1 16



www.claytonutz.comL\342614730.5 

EXECUTIVE SUMMARY
This paper provides general legal guidance about what actions QCOSS member organisations 
(Organisations) can do in relation to the COVID-19 vaccination in order to protect service 
users, comply with the law, respect their employees and ensure their decisions respect the human 
rights of service users and employees. 

The question of what an Organisation 'can do' in 

relation to vaccination involves a consideration of 

whether the COVID-19 vaccine can or should be 

mandated for the workforce, and potentially 

service users who attend at the workplace. 

In determining whether to mandate a vaccination, 

each Organisation will need to consider: 

a) their duties and obligations under the Work 

Health and Safety Act 2011 (Qld) (WHS Act) 

which includes the requirement to protect the 

health and safety of workers and other 

people by eliminating or minimising 

workplace risks so far as is reasonable 

practicable; 

b) the application of any relevant Queensland 

Government mandates requiring employees 

and visitors to be fully vaccinated; and 

c) whether the Organisation can issue a lawful 

and reasonable direction to mandate 

vaccinations in the absence of a government 

directive mandating the vaccination. 

This paper sets out the considerations for each 

Organisation in order to answer the question of 

whether or not to mandate the vaccination in their 

workplace.  It is a balancing exercise that needs 

to take into account: 

a) the extent of the risk; 

b) the alternatives available; and 

c) the nature and type of the Organisation in 

question - including how work is 

conducted/should be conducted. 

Each of these factors go towards understanding 

what is reasonably practicable in the 

circumstances. 

This paper provides general guidance and the 

specific requirements of each organisation have 

not been considered in its drafting.
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1. RELEVANT QUESTIONS FOR 
ORGANISATIONS TO CONSIDER  

The table below sets out a summary of relevant questions for Organisations 
to consider: 

Question High Level Answer 

1. Is it reasonable to mandate that 

employees/volunteers be 

vaccinated? 

Yes - on the basis that doing so would be a lawful and 

reasonable direction.

2. Is it reasonable to mandate that 

service users be vaccinated?

Maybe - this will again depend on:  

a) whether there is a mandatory requirement as a result of a 
Public Health Order to be vaccinated in order for the service 
users to enter the workplace; or 

b) if no Public Health Order applies whether the Organisation's 
risk assessment has identified the vaccine as the most 
reasonably practicable way to manage the risk.   

Subject to the type of work undertaken by the Organisation and 

the level of likely exposure and impact to the workforce and 

service users, it is likely that a mandatory vaccination policy could 

be seen as reasonable.  Again, this will need to be reassessed 

when circumstances change.

3. Are Organisations required to 

mandate vaccinations?

No - this is subject to a number of caveats:  

a) whether the individual Organisation comes within any of the 
categories of businesses which require mandates (Public 
Health Order) in order for people to be able to enter the 
workplace.  The mandates will be effective from 
17 December or when the restrictions at the Queensland 
border are removed; or 

b) if no Public Health Order applies, whether the Organisation's 

risk assessment has identified the vaccine as the most 

reasonably practicable way to manage the risk.  However we 

think that only a small number, if any Organisations will fall 

into this second category.  It is more likely that alternative 

means will be sufficient to manage the risk associated with 

the spread of COVID-19.

4. Does the risk increase/change 

when the borders open on 17 

December?

Yes - the risk will change as Queensland is likely to experience 

community transmission of the COVID-19 virus.  When changes 

occur it is important for each Organisation to reassess their risk 

profile.
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2. WORKPLACE HEALTH AND SAFETY 
OBLIGATIONS 

Safe Work Australia (the national health and safety regulator) has released COVID-19 
guidance material related to the model work health and safety (WHS) laws. Under the 
WHS laws, it is a requirement to eliminate, or if that is not reasonably practicable, 
minimise the risk of exposure to COVID-19 in the workplace.

2.1 Further, Safe Work Australia has confirmed 

that COVID-19 is a public health matter, 

which means the risks associated with 

COVID-19 in the workplace must be 

managed in accordance with public health 

laws in the state or territory the business is 

located.  

2.2 All employers are required by law to protect 

workers (including volunteers) and others 

(which will include service users) at the 

workplace from the risk of exposure to 

COVID-19 so far as is reasonably 

practicable. This includes: 

a) providing and maintaining a work 

environment that appropriately 

minimises risk in relation to COVID-19; 

b) providing adequate and accessible 

facilities for the welfare of workers and 

volunteers to carry out their work; and 

c) monitoring the health of workers and 

volunteers and the conditions of the 

workplace for the purpose of preventing 

illness or injury. 

2.3 What is considered reasonably practicable in 

relation to the Organisations' duty to ensure 

health and safety depends on what is 

reasonably able to be done to ensure health 

and safety, taking into account a range of 

factors including: 

a) the likelihood of the hazard or risk 

occurring; 

1 Slivak v Lurgi (Australia) Pty Ltd [2001] HCA 6, 
applied in e.g. Brasell-Dellow & Ors v State of 
Queensland, (Queensland Police Service) & Ors [2021] 
QIRC 356 (22 October 2021). 

b) the degree of harm that might result from 

the hazard or risk; 

c) what the person concerned knows or 

ought reasonably to know about the 

hazard or the risk and the ways of 

eliminating the risk; 

d) ways of eliminating or minimising the risk; 

and 

e) whether the cost of eliminating or 

minimising the risk is grossly 

disproportionate to the risk.  

2.4 Relevantly, the High Court of Australia has 

described the notion of what "reasonably 

practicable" means in the context of fulfilment 

of a safety obligation as follows: 

the phrase ‘reasonably practicable’ means 

something narrower than ‘physically possible’ 

or ‘feasible; 

what is ‘reasonably practicable’ is to be 

judged on the basis of what was known at the 

relevant time; 

to determine what is ‘reasonably practicable’ 

it is necessary to balance the likelihood of the 

risk occurring against the cost, time and 

trouble necessary to avert that risk.1
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2.5 In another High Court decision, it was 

identified that: 

The words ‘reasonably practicable’ indicate 

that the duty does not require an employer 

to take every possible step that could be 

taken. The steps that are to be taken in 

performance of the duty are those that are 

reasonably practicable for the employer to 

take to achieve the identified end of providing 

and maintaining a safe working environment. 

Bare demonstration that a step could have 

been taken and that, if taken, it might have 

had some effect on the safety of a working 

environment does not, without more, 

demonstrate that an employer has broken the 

duty…2 (our emphasis added). 

2.6 In assessing risk associated with COVID-19 

and the potential of implementing a 

mandatory vaccination policy, Organisations 

must balance the effectiveness of the vaccine 

to eliminate or minimise the risk of COVID-19 

in the workplace against factors that may 

detract from the introduction of a mandatory 

policy or risks associated with imposing a 

vaccination mandate, which at a high level 

include: 

a) the ability of other mechanisms to 

manage the spread of COVID-19 

including but not limited to social 

distancing, mask mandates, capacity 

limitations for venues/indoor spaces, and 

work from home/online alternatives to 

face to face contact; and 

b) the introduction of other risks associated 

with a mandatory COVID-19 vaccination 

policy, including workforce availability, 

mental health concerns, workplace 

conduct issues, and reallocation of 

resourcing to enforce any mandatory 

COVID-19 vaccination policy. 

2.7 The assessment of the risks associated with 

imposing a vaccination mandate, as identified 

above, being weighed against the risks 

posed by COVID-19 will allow the 

Organisation to determine both: 

a) whether it must mandate the COVID-19 

vaccination to ensure compliance with its 

obligations under the WHS Act; and 

b) if not, whether the Organisation 

nonetheless can and should mandate the 

COVID-19 vaccination as a means of 

minimising the risk posed by COVID-19 at 

the Organisation's premises.  

2 Baiada Poultry Pty Ltd v The Queen (2012) 246 CLR 
92 at [15]. 
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3. ARE ORGANISATIONS REQUIRED TO 
MANDATE THE VACCINATION? 

Subject to part 5 and 6 of this paper below, the short answer is no.  The caveats are dealt 
with below.

3.1 The Guide to the Work Health and Safety Act 2011 (Qld) (WHSQ Guide) expressly states that there is 

currently no requirement under the WHS Act for employers to mandate vaccinations in their workplaces, 

and that the COVID-19 vaccination represents only one control measure to reduce the risk of serious 

effects of COVID-19 in workplaces.  

3.2 While the WHSQ Guide is only a guide and not a definitive source of a person conducting a business or 

undertaking's (PCBU) obligations under the WHS Act, it is instructive insofar as reflecting the Office of 

Industrial Relations' position in relation to mandatory vaccinations as a control measure. This is relevant 

in considering the legal risks set out in sections 8 and 9 below. 

4. CAN/SHOULD ORGANISATIONS 
MANDATE THE VACCINATION? 

4.1 Taking into consideration the WHS obligation to protect, so far as is reasonably practicable, the health 

and safety of all workers (which includes volunteers) and others, we consider that mandating the 

COVID-19 vaccination for employees and volunteers would represent an effective and appropriate 

control measure as States move towards opening borders and Queensland inevitably experiences 

cases of community transmission.   

4.2 However this needs to be considered on a case by case basis weighing the matters set out above.  If an 

Organisation has limited contact with service users and/or can and will continue to implement other 

means of protecting staff, it is open to decide not to implement a mandatory vaccination scheme. 
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5. GOVERNMENT MANDATES 
The choice on whether to implement a mandatory vaccination scheme will also obviously 
depend on the application of any Government mandates.

5.1 The current Government mandates are set out in Schedule 1.  Organisations will need to consider 

whether they fall into a category which requires, or will require as at the earlier of 17 December 2021 or 

when Queensland meets the 80% double vaccination target, their employees/volunteers to be 

vaccinated in order for them to enter the workplace.  We have not yet seen the proposed language of 

the Public Health Order that will be put in place to give effect to the proposed Government mandates. 

5.2 Additionally, Organisations will need to consider whether they fall into a category that also requires all 

visitors (which will include service users) to have a COVID-19 vaccination to enter the workplace.  If an 

Organisation is in a category where the Government has mandated vaccinations, the Organisation will 

need to implement this requirement and communicate this with their employees/volunteers and, where 

applicable, their service users and ensure that they are taking all reasonable steps to ensure 

compliance with the mandates which will include requiring proof of vaccinations from both 

employees/volunteers and service users, where applicable.   

5.3 A number of cases have already been filed in Queensland, New South Wales and Victoria challenging 

the validity of the Public Health Orders, with varying arguments as to the interpretation of the legislation 

under which the Public Health Order was made and the constitutionality of Public Health Orders more 

generally.  These cases have so far not been successful.3  As such, Organisations can be comfortable 

in embedding vaccination requirements in policy where there are government mandates to do so.  

3 Larter v Hazzard (No 2) [2021] NSWSC 1451 
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6. LAWFUL AND
REASONABLE DIRECTIONS 

If a Public Health Order is not imposed to require mandatory vaccinations, and after a 
consideration of the safety requirements, the next step is to consider if the decision to 
mandate the vaccination at the workplace is a lawful and reasonable direction.

6.1 The ability of Organisations to insist on 

employees/volunteers receiving the COVID-

19 vaccination depends on whether the 

direction to be vaccinated is lawful and 

reasonable.  In considering whether a 

direction will be lawful and reasonable, the 

first factor that must be assessed is the risk 

posed to the Organisation's 

employees/volunteers by the current 

circumstances.  

Safe Work Australia's Guide sets out the 

following information to assist businesses 

assess the risk of COVID-19 in its 

workplace: 

The main way COVID-19 spreads from 

person to person is through contact 

with respiratory droplets produced 

when an infected person coughs or 

sneezes. The droplets may fall directly 

onto the person’s eyes, nose or mouth 

if they are in close contact with the 

infected person.  

Airborne transmission of COVID-19 can 

also occur, with the greatest risk in 

indoor, crowded and inadequately 

ventilated spaces. A person may also 

be infected if they touch a surface 

contaminated with the COVID-19 virus 

and then touch their mouth, nose or 

eyes before washing their hands. 

Research shows that the COVID-19 

virus can survive on some surfaces for 

prolonged periods of time. 

6.2 In making a determination, each Organisation 

will need to consider such things as: 

a) any mandates from the Queensland 

government requiring vaccination 

(addressed in paragraph 5 above - the 

existence of a Government mandate 

requiring vaccination will mean an 

employer direction to be vaccinated will 

be reasonable and lawful); 

b) employees/volunteers coming into direct 

contact with service users or the general 

public in the performance of their day to 

day duties; 

c) the ventilation in the places that 

employees/volunteers are meeting service 

users; 

d) any surfaces that employees/volunteers 

might come into contact with that might be 

high touch points by service users as well 

as other members of the community in 

general; 

e) the number of service users or the 

general public that employees/volunteers 

may come into contact with in performing 

their day-to-day duties which may 

increase the risk of a super-spreader 

event; 

f) the vulnerability of the service users which 

might include such things as their age, 

health status and living conditions and the 

risk associated with them contracting 

COVID-19 as a result of an unvaccinated 

worker;  

g) the wearing of PPE alone being an 

insufficient safeguard to protect 

vulnerable community members; and 

h) the level of transmission of COVID-19 in 

the geographic location that employees 

are working in.  On this point we highlight 

that, although there is very low rates of 

community transmission in Queensland 

as at the date of this paper, the 
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Queensland border is due to fully open on 

17 December 2021, or when the 80% 

double vaccination target is reached, with 

the expectation that Queensland will see 

community transmission after this date. 

6.3 What is lawful and reasonable will be based 

on the individual circumstances applying at 

the time the direction is issued.  There has 

been some relevant recent case law from the 

Fair Work Commission (FWC) confirming that 

employees are able to issue lawful and 

reasonable directions to their employees to 

have a vaccination.4

6.4 There are also a number of cases that 

remain on foot seeking to challenge their 

employer's mandatory vaccination policies.  

In each of these cases, the employees have 

attempted to restrain the employer from 

proceeding with disciplinary proceedings or 

stay the implementation of the vaccination 

mandate.5  We can expect a decision in at 

least one of the substantive cases in early 

December.  The Organisations should keep 

abreast of the developments as these cases 

are handed down.     

6.5 Protecting and promoting the health, safety 

and welfare of workers and workplace 

participants by mandating vaccination against 

COVID-19 is to be balanced against the 

rights of individuals who either do not wish to 

be, or cannot safely be, vaccinated.  The 

nature of this balancing process has changed 

dramatically in the past six months and 

continues to change.  Whereas initially, the 

focus was on high risk environments, such as 

health, hotel quarantine and aged care, the 

rapid spread of the Delta variant in Victoria 

and NSW and increased vaccine availability 

requires all employers to consider the risk 

management control of mandatory vaccines. 

4 Jennifer Kimber v Sapphire Coast Community Aged 
Care Ltd [2021] FWC 1818; Glover v Ozcare [2021] 
FWC 2989; Barber v Goodstart Early Learning [2021] 
FWC 2156. 

6.6 Arguments that mandating the COVID-19 

vaccination is both lawful and reasonable can 

include: 

a) vulnerable service users ought to be 

able to expect that every precaution 

would be taken against COVID-19 by 

employees/volunteers; 

b) Organisations could, and likely would, 

face criticism or legal challenge if an 

unvaccinated worker caused a 

vulnerable service user to fall ill with 

COVID-19; 

c) employees could become super-

spreaders of COVID-19 given the nature 

of the work they undertake (i.e. they 

interact with many service users); 

d) the wearing of PPE alone may be an 

insufficient safeguard to protect 

vulnerable community members and 

may not constitute an appropriate 

control measure given the risk of 

COVID-19 transmission; and 

e) Organisations should be entitled to 

implement a policy requiring mandatory 

vaccination as an assurance to all 

employees, volunteers and service 

users as part of their commitment to a 

safe workplace and high-quality 

services. 

6.7 The above factors support the lawfulness and 

reasonableness of Organisations directing 

their employees/volunteers to receive the 

COVID-19 vaccination.  However, we confirm 

that this is general legal guidance and each 

Organisation will need to undertake their own 

assessment based on the nature of their 

business to determine the lawfulness and 

reasonableness of directing 

employees/volunteers to be vaccinated.

5 QNurses First Inc v Monash Health [2021] FCA 1372; 
Construction, Forestry, Maritime, Mining and Energy 
Union (105N) v Mt Arthur Coal Pty Ltd [2021] FWCFB 
6039;  
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7. FAIR WORK OMBUDSMAN (FWO)
GUIDANCE 

The FWO has also provided guidance on assessing the reasonableness and lawfulness of 
a mandatory vaccination policy. The FWO has categorised employees into tiers.

7.1 The tier each Organisation falls into can be 

used to assess the appropriateness of 

mandatory vaccination as follows: 

a) Tier 1 work, where employees are 

required as part of their duties to interact 

with people with an increased risk of 

being infected with COVID-19 (for 

example, employees working in hotel 

quarantine or border control).  

b) Tier 2 work, where employees are 

required to have close contact with 

people who are particularly vulnerable to 

the health impacts of COVID-19 (for 

example, employees working in health 

care or aged care). 

c) Tier 3 work, where there is interaction 

or likely interaction between employees 

and other people such as customers, 

other employees or the public in the 

normal course of employment (for 

example, stores providing essential 

goods and services). 

d) Tier 4 work, where employees have 

minimal face-to-face interaction as part 

of their normal employment duties (for 

example, where they are working from 

home).6

7.2 It is important to consider that a single 

Organisation could have a mix of employees 

performing work over the different tiers and 

that the tiers could change over time.  The 

FWO guidance is that it is more likely to be 

reasonable to direct employees performing 

work in tier 1 or 2 given the increased risk of 

the employee being infected with COVID-19 

6 https://coronavirus.fairwork.gov.au/coronavirus-and-
australian-workplace-laws/covid-19-vaccinations-and-
the-workplace/covid-19-vaccinations-workplace-rights-
and-obligations    

or transmitting the virus to a vulnerable 

person. 

7.3 In relation to Tier 3 work, the FWO provides: 

"where no community transmission of 

coronavirus has occurred for some time in 

the area where the employer is located, a 

direction to employees to be vaccinated is in 

most cases less likely to be reasonable, 

where community transmission of COVID-19 

is occurring in an area, and an employer is 

operating a workplace in that area that needs 

to remain open to provide essential goods 

and services, a direction to employees to 

receive a vaccination is more likely to be 

reasonable."7

7.4 In relation to Tier 4 work, the FWO provides: 

"An employer’s direction to employees 

performing Tier 4 work is unlikely to be 

reasonable, given the limited risk of 

transmission of the coronavirus."8

7.5 These are not "fixed categories" but should 

be used as indicators on the reasonableness 

of a direction given by an Organisation.  This 

also demonstrates that ongoing assessments 

of risk will need to be made.  Tier 3 will 

change with a change in circumstance, being 

increased community transmission in the 

relevant area.

7 Ibid. 
8 Ibid. 
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8. RISKS OF MANDATING 
COVID-19 VACCINATION 

In considering whether a mandatory COVID-19 vaccination policy is an appropriate 
means for the Organisation to minimise the risk of COVID-19 in the workplace, the 
following risks should be assessed:

a) workers' compensation claims if a worker suffers an 'injury' as a result of the vaccination (though the 

Federal Government is in the process of introducing a no fault liability scheme to address serious injury 

arising as a result of receiving the COVID-19 vaccination); 

b) non-compliance with the policy by workers which may cause disruption to the workplace; 

c) challenges to the legality of the policy - potential legal action/notices of industrial dispute in the State or 

Federal Commission; 

d) employee or service user claims that the policy unlawfully discriminates on the grounds of a protected 

attribute; 

e) potential unfair dismissal or adverse action claims in the event an employee's employment is terminated 

if they refuse to have the vaccination; and 

f) media and reputational damage to the Organisation if any of the above risks materialise. 
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9. RISKS OF NOT MANDATING 
COVID-19 VACCINATION 

Despite our guidance above Organisations may also be exposed to certain risks if they 
decide not to mandate the vaccine.  

9.1 This includes potential legal liability for failing 

to maintain a healthy and safe workplace 

under the WHS Act. However, provided there 

is no Public Health Order directing certain 

types of workers or service users to be 

vaccinated, and assuming the SafeWork 

guidance does not significantly change, we 

consider this risk to be low. This is especially 

the case if the Organisation has implemented 

alternative control measures to reduce the 

risk of COVID-19 transmission at its 

workplaces.

9.2 Nevertheless, if it is determined that the 

Organisation failed to provide a safe 

workplace and this leads to a worker or 

service user becoming infected with COVID-

19 at work, liability may include: 

a) penalties associated with the Organisation 

breaching its primary duty of care to 

workers under the WHS Act by not 

providing a safe workplace;  

b) serious injury or death of a worker who 

contracts COVID-19 at work (and where 

applicable, an increase in workers' 

compensation or personal injury claims, 

increasing insurance premiums); 

c) workplace disruption due to absences and 

illness of workers;  

d) industrial disputation from vaccinated 

workers who refuse to attend on site if the 

Organisation fails to mandate the vaccine 

or in response to an outbreak event at an 

Organisations workplace; 

e) closure of an Organisation's workplace if 

there is a declared case of COVID-19 and 

it is viewed as not being safe;  

f) the introduction of a Public Health Order 

which requires workers to be vaccinated 

(and the Organisation not having in place 

a process to manage the implementation 

of such a program);  

g) negative media attention or other 

reputational damage for the Organisation; 

h) a vaccinated employee who contracts 

COVID-19 from an unvaccinated 

colleague  or service user in or related to 

the workplace and subsequently makes a 

workers' compensation claim; or 

i) an unvaccinated employee who cannot 

(for medical reasons) receive the COVID-

19 vaccination, contracts COVID-19 from 

an unvaccinated colleague or service user 

in or related to the workplace who could 

have received the COVID-19 vaccination, 

and subsequently makes a workers' 

compensation claim. 

9.3 However, we consider that these risks are 

remote unless the rate of COVID 

transmission increases significantly as a 

result of the Queensland borders opening 

(which will happen from the earlier of 80% 

double vaccinated or 17 December), the 

Queensland vaccination rate remaining 

below 90%, the Office of Industrial Relation's 

position changing from what is currently 

reflected in the SafeWork Guide, and the 

existing control measures come under 

scrutiny from authorised health experts and 

the Queensland Government for being 

ineffective or insufficient to mitigate the risk of 

COVID-19 transmission. 

9.4 Finally, risks noted above go beyond the 

health and safety landscape and traverse 

industrial unrest (which may be likely if the 

vaccine is mandated and even in 

circumstances where it is not). 
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10. OTHER CONSIDERATIONS 
Other matters each Organisation will need to consider if a decision is made to mandate 
the vaccine are as follows: 

a) Consultation obligations for the introduction of a policy that has the potential to impact employment.  

Consultation obligations exist under the WHS Act and may also exist under an industrial instrument 

relevant to the Organisation. 

b) How to manage and address any medical exemptions/other discrimination claims. 

c) Privacy issues around collection and storage of health information (vaccination status).  

11. HUMAN RIGHTS CONSIDERATIONS 
The analysis above shows that Organisations will need to balance a range of risks when 
deciding whether to mandate COVID-19 vaccination. 

11.1 Similarly, the decision as to whether to mandate COVID-19 vaccination at the workplace requires the 

balancing of a number of human rights.  Under the Human Rights Act 2019 (Qld) (Human Rights 

Act), public entities must uphold human rights when they make decisions, create laws, set policies 

and provide services.  A "public entity" includes entities like Departments and Councils.  It also 

includes an organisation or body providing services to the public on behalf of the State or another 

public entity. We expect that at least some of the Organisations will be public entities for the purposes 

of the Human Rights Act. 

11.2 As the Queensland Human Rights Commission has noted,9 a decision to mandate COVID-19 

vaccinations limits human rights.  The human rights that are limited include the right to freedom of 

thought, conscience, religion or belief, the right not to be subjected to medical treatment without 

consent, the right to privacy and the right to equality.  

11.3 There have already been a range of cases filed in Queensland and Victoria, which has an equivalent 

Charter of Human Rights, where it will be argued that vaccination mandates are not compatible with 

one or more human rights.10  It remains to be seen whether these challenges will be successful. 

11.4 It is clear, however, that it is possible to limit rights under the Human Rights Act, as long as those 

limitations are reasonable and proportionate. In determining whether mandating vaccination is a 

reasonable limitation of human rights, several factors need to be considered and different rights must 

be weighed against each other. The same considerations that apply in determining whether a decision 

to mandate the vaccination at the workplace is a lawful and reasonable direction identified in section 6 

above, will be relevant to determining whether a limitation on human rights is reasonable and 

proportionate. 

9 https://www.qhrc.qld.gov.au/__data/assets/pdf_file/0011/34949/QHRC_factsheet_COVID_Vaccinationandyourrights.pdf 
10 See the Queensland Supreme Court case of Johnston & Ors v Carroll which is due to be heard in December 2021 and 
the Victorian Supreme Court case of Harding v Sutton which is due to be heard in March 2022. 
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CONCLUSION 
Without a Public Health Order in force that requires the COVID-19 vaccination for the 
Organisations' employees/volunteers and potentially service users, the risk of challenge 
to a mandated vaccination policy (including on human rights grounds) is heightened. 

Mandating vaccines remains controversial and Organisations will need to consider the necessity of the 

direction based on individual circumstances.  It may not be appropriate to require all employees/volunteers 

and service users to be vaccinated. 

After having done a thorough risk and human rights assessment, should Organisations be minded to 

mandate vaccinations, we recommend an appropriately drafted policy and consultation with their employees 

to assist with managing any concerns prior to implementation of the policy.  

This however is also a position that should be reassessed on a regular basis, noting potential changes with 

the opening of the Queensland border, the likelihood of community transmission, changes in Public Health 

Orders, new strains of COVID-19 which might have higher rates of transmission or more severe symptoms 

and guidance from Regulators, including Work Health and Safety Queensland, Safe Work Australia, the 

FWO and the Queensland Human Rights Commission.  

The WHS Act also requires Organisations to continually assess the risk. If a risk assessment identifies there 

is a high risk to workers, and that the only available means to effectively reduce the risk to an acceptable 

level is through the COVID-19 vaccination then, a mandatory vaccine program may be required. Any such 

risk assessment should be undertaken on a location and duties specific basis, which might result in 

Organisations identifying that there are some roles where the level of risk and available means of controlling 

the risk is so high that the Organisation is required to only allow vaccinated workers to carry out those duties. 

Christy Miller, Partner 
+61 7 3292 7518 
cmiller@claytonutz.com 

Tim Gordon, Special Counsel 
+61 7 3292 7682 
tigordon@claytonutz.com 

Nicola Skeggs, Lawyer 
+61 7 3292 7655 
nskeggs@claytonutz.com 

Our ref  14555/22246/81015844 
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SCHEDULE 1  
STATE AND TERRITORY VACCINATION MANDATES

State / 
Territory 

Mandates in place 

Queensland 
 Health workers: From 15 December 2021, a worker in healthcare must not enter, work in, or provide services in a healthcare setting 

unless they are double vaccinated.  On 10 November, this direction was extended to capture all healthcare workers, including private 
healthcare staff. 

o Exemption: where there is deemed to be a critical workforce shortage, a healthcare worker may provide services for a short 
period, until the critical workforce issue is resolved. This exemption requires an assessment by a responsible person, as defined.  
PPE requirements must be observed and a negative PCR test must be returned before each shift.  

o Exemption: where a healthcare worker is unable to be vaccinated due to a medical contraindication, they may continue to work in 
the healthcare setting, where their work cannot be performed outside the healthcare setting. This exemption requires an 
assessment by a responsible person, as defined.  PPE requirements must be observed and a negative PCR test must be returned 
before each shift.  

 Residential aged care facility workers: First dose by 16 September 2021 and must have had second dose, or evidence of a booking to 
receive a second dose, by 31 October 2021 (note: health service employees in a residential aged care facility are required to be double 
vaccinated by 31 October). 

o Exemption: where it is reasonably necessary to respond to a critical workforce shortage.  
o Exemption: where the duties are required to provide for specialist clinical care, or non-specialist maintenance, of a resident.  
o Exemption: where it is immediately necessary to provide emergency care to a resident of the facility. 
o Exemption: where a person is unable to receive a vaccination because the person has a recognised medical contraindication, 

either temporarily or permanently - with sufficient evidence from a medical practitioner.  
o Exemption: for a residential aged care worker that is not a health services employee, where they have a medical exemption, and 

where it is not reasonably practicable to deploy them to an alternative work site. 

 Workers in quarantine facilities: From 15 June 2021, quarantine facility workers must have started the COVID-19 vaccination process or 
be vaccinated to continue working in an identified quarantine facility or before starting work at a facility.

o Exemption: a quarantine facility worker who is unable to be vaccinated may continue to work in an identified quarantine facility but 
must not work in or enter a designated zone. 

 Freight or logistic workers entering Queensland from another state or territory: First dose by 15 October 2021, fully vaccinated by 15 
November 2021.

Exemption: A freight and logistics operator may enter Queensland in the course of carrying out their duty if the person cannot comply with the 
vaccination requirements - only because of a recognised medical contraindication.
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Reopening: Restrictions from 17 December 2021, or from 80% double vaccination 

Following 80% vaccination, or 17 December 2021 - whichever comes first - individuals (including staff) who are not double vaccinated will be unable 

to:  

 visit vulnerable settings, including hospitals, residential aged care, disability care accommodation, and prisons. There will be some 
exceptions for medical treatment, end-of-life visits, childbirth and emergency situations; 

 attend hospitality venues such as hotels, pubs, clubs, taverns, bars, restaurants or cafes; 

 attend indoor entertainment venues such as nightclubs, live music venues, karaoke bars, concerts, theatres or cinemas; 

 attend outdoor entertainment activities such as sporting stadiums, theme parks or tourism experience like reef excursions; 

 attend festivals – either indoor or outdoor – such as musical festivals, folk festivals or arts festivals; and 

 attend Queensland Government owned galleries, museums or libraries. 

Weddings will not have density limits applied, provided all patrons are vaccinated. If anyone in attendance is unvaccinated, capacity will be capped 

to 20 people. 

Essential services - such as essential retail, other retail, public transport, places of worship, and funerals - will not be restricted to vaccinated 
people.  COVID-19 density restrictions may still be applied in line with the COVID Safe Future Roadmap. 

Border restrictions from 15 November (70% double vaccination) 

Arriving having been in a declared hotspot in the last 14 days 

If you have been in a declared hotspot in the past 14 days you may travel to Queensland provided you: 

 are fully vaccinated;  

 arrive by air only;  

 have a negative COVID-19 test taken within the 72 hours prior to arrival into Queensland; and 

 undertake 14 days home quarantine. 

Otherwise, you will be required to undertake 14 days quarantine in a government-nominated facility. 

Arriving from all other areas of Australia  

Provided you have not been in a declared hotspot in the last 14 days, there are no restrictions on entry - no quarantine is required. 
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Australian 
Capital 
Territory 

 ACT School or Early Childhood Education and Care facility - First dose by 1 November 2021 and fully vaccinated by 29 November 
2021 (certain exceptions apply)  

 Workers in Residential Aged Care facility - First dose by 29 October 2021 and fully vaccinated by 1 December 2021 (certain exceptions 
apply) 

 Visitors to Residential Aged Care facility - From 29 October 2021 fully vaccinated in order to enter 

 Workers in Health Care facility - First dose by 29 October 2021 and fully vaccinated by 1 December 2021 (certain exceptions apply) 

 Disability Support Workers and In-Home and Community Aged Care Workers - First dose by 15 November 2021 and fully vaccinated 
by 13 December 2021 

New South 

Wales 

Mandates in place

 Health care workers - First dose by 30 September 2021 and fully vaccinated by 30 November 2021 

 Residential aged care - Fully vaccinated by 25 October 2021 

o In-home and community aged care workers - First dose by 9am 25 October 2021 and fully vaccinated by 9am 29 November 
2021 

 Disability services - First dose by 9am 25 October 2021 and fully vaccinated by 9am 29 November 2021 

 Education and care workers - Fully vaccinated by 8 November 2021 

 Airport workers - Fully vaccinated by 28 September 2021 

 Quarantine workers - Fully vaccinated by 28 September 2021 

 Transport provider workers under the NSW Airport and Quarantine Workers Vaccination Program - Fully vaccinated by 28 
September 2021 
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11 October 2021 Reopening 

 Entertainment facilities, such as theatres, cinemas, and music or concert 
halls. 

 Recreation facilities, such as stadiums, show grounds, racecourses and motor 
racing tracks. 

 Hospitality venues, such as cafes, restaurants, or pubs. 

 Places where a wedding, funeral, or memorial service is held (except for small 
weddings, small funerals, or small memorial services). 

 Hairdressers, spas, nail salons, beauty salons, waxing salons, tanning salons, 
tattoo parlours or massage parlours. 

 Indoor recreation facilities, such as gyms, indoor pools, squash club, tennis 
centre, bowling alley, or ice rink. 

 Public swimming pools. 

 Information and education facilities, such as a museum, art gallery, library or 
visitor information centre. 

 Retail premises other than critical retail premises. 

 Auction houses  

 Betting agencies 

 Gaming lounges 

 Markets that do not predominantly sell food 

 Properties operated by the National Trust, or the Historic Houses Trust. 

Deadlines 

If you live in Greater Sydney, including the Blue Mountains, 

Central Coast, Shellharbour and Wollongong Local 

Government Areas 

Employees in these occupations must have been fully 

vaccinated by 11 October 2021 to go to work. 

Employees who are aged under 16 and who are not fully 

vaccinated may continue to go to work after 11 October. 

If you live in Regional and rural NSW 

Employees in these occupations must have received their 

first dose of a COVID-19 vaccine by 11 October 2021 and 

be fully vaccinated by 1 November 2021. 

Employees who are aged under 16 and who are not fully 
vaccinated may continue to go to work after 11 October 

Northern 

Territory 

Mandates in place
 Residential aged care workers - First dose by 17 September 2021, and have a booking to receive a second dose by 31 October 2021 

 Quarantine workers - First dose by 15 October 2021 and have a booking to receive second dose by 26 November 2021 

 Freight transport workers - A freight worker must not enter the Territory unless the worker has received their first dose by 1 November 
2021 and second dose by 13 December 2021 
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CHO Direction 
Category 1 
A worker who is likely to come into contact with people who are at risk of severe 
illness from COVID, work with Aboriginal people, or who works with people who 
cannot be vaccinated due to age or a contraindication to all vaccines.  These include 
people who work with children, people who work in customer-facing roles, people who 
work with vulnerable people, people who work in Aboriginal communities and 
community services sector. 

Category 2 
A worker who is at an increased risk of contracting COVID-19 or who work in a high 
risk setting where there is a known risk of COVID-19 transmission or outbreak.  These 
include health care workers in hospitals and emergency departments, police and 
emergency service workers, workers in quarantine facilities and border control 
workers, GP clinics, respiratory clinics and pharmacies as well as correction and 
detention facilities, homeless shelters, mine sites, food processing distribution, cold 
storage facilities including abattoirs and cruise ships. 

Category 3 
A worker who performs work in essential infrastructure, food or essential goods 
security or supply, or logistics in the Territory.  These include essential infrastructure 
such as electricity, gas, water, sewerage, telecommunications and remote 
infrastructure, persons who are critical to the Territory's COVID-19 response and 
Emergency Operations Centre. 

Deadlines 

 First COVID-19 vaccine dose by 12 November 
2021 

 Second COVID-19 vaccine dose by 24 December 
2021 

South 

Australia 

Mandates in place

 Workers within the SA quarantine system, including in airports, medi-hotels, health-care settings and transportation: From 17 
September 2021

 Workers in residential aged care facilities: From 10 September 2021 

 Some ‘essential travellers’ arriving into SA: From 11 October 2021 

 Workers on certain commercial vessels arriving into SA: From 7 October 202 

 Workers in health care settings: From 1 November 2021 

 SA police worker: From 15 November 2021. 



L\342614730.521  | QCOSS General COVID-19 Vaccination Paper  |  Clayton Utz  |  November-2021  

Tasmania  Health care workers: All health care workers must be vaccinated against COVID-19.   

 Workers in health care settings: On and after 31 October 2021, a person is not permitted to enter, or remain on, the premises of a 
medical or health facility for employment, engagement (including volunteering), placement or work premises unless they are vaccinated 
against COVID-19.  Medical or health facilities include hospitals, premises owned or operated on behalf of the Department of Health, 
commercial premises where health and medical services or treatments are provided on a regular basis, pharmacies, blood donation centres 
and pathology collection centres.  

 Residential aged care facilities: Residential aged care facility workers must be vaccinated by 17 September 2021. 

 Quarantine transport services: Quarantine transport service workers must be vaccinated by 17 September 2021. 

Victoria Mandates in place

The following worker mandates are presently in place in Victoria:  

 Workers who can reasonably work from home: Where reasonably practicable to work from home, must only work outside home if 
worker is fully vaccinated by 29 October 2021 or is an excepted person (recognised medical contraindication or acute medical illness 
preventing vaccination). 

 Workers (other than those who fit into the category below) who cannot reasonably work from home: Where it is not reasonably 
practicable to work from home, must only work outside home if worker has currently received a single dose (needed to receive said first 
dose by 22 October 2021) and fully vaccinated by 26 November 2021 or is an excepted person. 

 Workers at specified facilities (defined below): Where it is not reasonably practicable to work from home, must only work outside home 
if worker has received vaccination by specified dates (differing dates depending on facility type - see below) or is an excepted person. 
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Workers definition:

Includes employees, contractors, volunteers and students on placement.  Workers are defined as:  

 Accommodation workers 

 Agriculture and forestry workers 

 Airport workers 

 Ancillary, support and welfare workers 

 Authorised officers 

 Care workers 

 Community workers 

 Creative arts workers 

 Custodial workers 

 Emergency service workers 

 Entertainment and function workers 

 Funeral workers 

 Higher education workers 

 Justice service centre workers 

 Marriage celebrants 

 Manufacturing workers 

 Meat and seafood processing workers 

 Media and film production workers 

 Mining workers 

 Physical recreation workers 

 Ports and freight workers 

 Professional sports, high-performance sports or racing person 

 Professional services workers 

 Public sector employees 

 Real estate workers 
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 Religious workers 

 Repair and maintenance workers 

 Retail workers (including workers at food & drink facilities; licenced premises) 

 Science and technology workers 

 Social and community service workers 

 Transport workers 

 Utilities and urban workers 

 Veterinary and pet/animal care workers 

Specified facilities:

 Residential aged care facilities (employees and contractors): First dose by 1 October 2021 and fully vaccinated by 15 November 2021  

 Construction sites (any person performing work, whether paid or unpaid, including employees and contractors): First dose by 2 October 
2021 and fully vaccinated by 13 November 2021 

 Healthcare facilities (employees and contractors): First dose by 29 October 2021 and fully vaccinated by 15 December 2021 

 Education facilities (employees and contractors): First dose by 25 October 2021 and fully vaccinated by 29 November 2021 

Western 
Australia 

Mandates in place 

 Hotel quarantine - Fully vaccinated by 10 May 2021 

 Ports (exposed workers) - First dose by 15 October 2021 and fully vaccinated by 12 November 2021 

 Residential aged care - First dose by 22 September 2021 and fully vaccinated by 17 November 2021 

 Mission critical areas in WA Police - First dose by 27 September 2021 and fully vaccinated by 27 October 2021 

 Parts of public and private hospitals and public healthcare facilities - First dose by 1 October 2021 and fully vaccinated by 1 
November 2021 

 Cross-border freight (road and rail) workers in high and extreme risk locations - First dose by 24 October 2021 and fully vaccinated 
by 24 December 2021 

 Primary and community health - Depending on the kind of healthcare facility, first dose by 1 November 2021 and fully vaccinated by 1 
December 2021 or first dose by 1 December 2021 and fully vaccinated by 1 January 2022 

 FIFO, onsite regional, mission critical mining / resources sector - First dose by 1 December 2021 and fully vaccinated by 1 January 
2022 
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Tier 1 
 Border and air transport 

 Staff working in or entering remote Aboriginal communities 

 Residential and non-residential community care services including  in relation 
to: 

o Disability 

o Mental health 

o Homelessness 

o Drug and alcohol services 

o Child protection 

o Aboriginal peoples 

o Family and domestic violence 

 Remaining WA Police 

 Fire and Emergency Services (excluding volunteers) 

 Abattoirs and meat processing 

Deadlines 

Employees in these occupations must have received their 

first dose by 1 December 2021 and be fully vaccinated by 

31 December 2021. 
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Tier 2 
 Supermarkets, grocery, bakery 

 Restaurant, pub, bar or café 

 Post office 

 Hardware store 

 Child care or family day care 

 School or boarding school  

 AFEs and colleges of vocational education 

 Financial institution 

 Critical infrastructure and services necessary for health, safety and welfare of 
the community, any person, animal or premises e.g. utilities and veterinary 
clinic 

 Petrol station, truck stops and roadhouses 

 Public and commercial transport 

 Remaining port operations 

 Remaining commercial transport, freight or logistics 

 Hotel, motel or other accommodation facility to provide accommodation 
services 

 Funeral or mortuary services 

 Building, maintenance or construction 

Deadlines 
Employees in these occupations must have received their 
first dose by 31 December 2021 and be fully vaccinated by 
31 January 2022.
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In the event of a lockdown or similar restrictions, the following will be required to be fully vaccinated to attend work:

 Other click and collect retail 

 Bottle shop 

 Newsagent 

 Pet store 

 Wholesaler 

 Critical conveyancing and settlement agents 

 Critical factories, manufacturing, fabrication and production 

 Critical primary industries 

 Critical forestry 

 Roadside assistance 

 Government or local government services where working from home is not possible 

 Some administrative services 

 Occupations in which risk is sufficient due to high transmission, vulnerability or necessary to avoid catastrophic risk to safety of the 
community 

 Occupations deemed critical to the ongoing delivery of business and function of the community 

 Journalistic and media services 

 Vehicle and mechanical repair service 

 Members and staff of Members of Parliament of Western Australia 


